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I INTRODUCTION

This appeal of the Order on Summary Judgment ("Order™)' of the
Shorelines Hearings Board (“Bouard™) addresses the required scope ol a
cumulative impacts analysis conducted by the Washington State
Department of Ecology (“Ecology™) and the City of Hoquiam (*City™) as
part of their environmental review of two independent bulk liquid marine
terminal development projects on property at the Port ol Grays Harbor
pursuant to the State Environmental Policy Act ("SEPA™). Applicants for
the two independent projects are Intervener-Petitioner Imperium Terminal
Services, LLC (“Imperium™) and Respondent Westway Terminal
Company, LLC (“Westway™). Imperium asks this Court to reverse the
Board’s decision on Issue A.1° and rule that SEPA does not require
Ecology and the City, which were acting as co-tead agencies, to consider
in their cumulative impacts analyses the potential for a third project by
U.S. Development Group. LLC (*USD™), which had taken early steps in
its cftorts to explore the feasibility of a marine terminal at a difterent

location at the Port of Grays Harbor.

"The term “Order” relers 1o the Board's Order issued on Nuvember 12, 2013, us
amended on reconsideration on Pecember 9, 2013, AR 23792421,

* The Bowd identified issue AT m s Order as foliows: Ts the Mitgated Determination
of Non-Sigmificance (' MIDNS ™) issued by the City of Hoquium and Washington
Department of Ecology Invalid because the responsible officials fuiled o adequately
consider the direet, indirect and cumulative mpacts ot three proposed crude-hv-rail

terminals in Gravs Harbor (Westway, lmperium and U.S. Develepment).”™ AR 2383,



Rclyi‘ng signiticantly on NEPA case law. the Board concluded that
SEPA requires lead agencies to include potential projects that are
“reasonably foreseeable™ in cumulative impacts analysis.” A majority of
the Board in a split decision erroneously concluded that a potential project
by USD was reasonably foresecable. In ruling against Imperium,
Westway, and the co-lead agencies on summary judgment, the majority of
the Board concluded that reasonable minds could not differ that a potential
project by USD was reasonably foreseeable, despite the fact that the
undisputed evidence in the record demonstrated only that USD had
expressed interest in a potential project and had entered into agreements
with the Port to assess and evaluate the feasibility of a potential project.
USD had also participated in a public forum regarding the benefits off
crude-by-rail projects, but USD had not submitted any application or
similar documents signaling actual commitment to build a terminal
facility. Based on the facts at the time of the environmental review,

USD’s potential project did not rise to the level of certainty or sulficiency

Y Betore the Board, Imperium argued that the state standard Tor cumulative impacts under
SEPA is ditferent from and narrower than the “reasonably foresecable™ standard used in
NEPA. AR 567-71: AR 1568-70; AR 2072-76. The Boord rejected this argument. AR
2397-401 {*While there is support {or [mpertum’'s argument i these cases, the Board
concludes tha this approach to the cumulative impacts analysis conflates two separate
and distinet SEPA concepts' “eumulative impacts® and “connected actions.”™). Imperium
has not appealed that conclusion. In this appeal, Imperium argues, as it did below. that
even the “reazonably toreseeable™ standard adopted by the Board does not require the co-
lead agencies 1o consider the a potential for a USID project in their cumulutive impacts
analysis because any such projeet was speeulative and not “reasonably foreseeable”



of praject inlormation to constitute a “reasonably furesceable action.™ To
hold otherwise, as did the Board, would require Ecology and the City to
consider the speculative and unformulated plans and unknown impacts of
a possible future development.

It bears cmphasizing that this case 1s not about whether a
cumulative impacts analysis s required. The co-lead agencies completed
an analysis tor each of the two proposals for which they had sutlicient
information on which to base their environmental review. Instead, this
case is about how far an ageney needs to cast its net when completing a
cumulative impacts analysis and whether the agency must consider
preliminary, unformulated and speculative plans for potential proposals.
I the Court lets stand the Board's conclusion that the Co-leads should
have included the potential for the USD proposal based on these facts, it
creates an unwaorkable standard for other agencics to apply. The
speculative project at issue in this case was in its nascent planning stages;
the plans were unformulated and the little project information that was
known coutd change over time because the project propenent had not
demonstrated sufticient commitment to proceed with an identified
proposal, nor presented any details regarding the outcome o its feasibility
D : L .
analysis that could inform the SEPA co-leads as to what type and scale of

project, il any, was feasible at the third [ocation. Indeed. it was possible



that the entity could abandon the proposed “project” entirely as was the
case with other similar recent projects proposed in the vicinity where USD
is considering development that had gone through similar steps to explore
project feasibility. Applicants would meur expenses in completing the
studies and potentially suffer the consequences of having to mitigate tor
their contribution 1o those cumulative impacts lor projects which have not
sutficiently demonstrated that they will even oceur.

Accordingly, Imperium asks the Court to reverse the Board's order
on issuc Al and determine that the Go-leud agencies were not required to
consider the potential for a project by USD because it was speculative and
not reasonably loresceable.

IL ASSIGNMENTS OF ERROR

i The Board crred when it concluded, based on the
uncontested facts presented on summary judgment, that a potential project
by USD was “reasonably loreseeable.” and was not “speculative™ such
that the SEPA lead agencies should have considered its potential impacts
in their cumulative impacts analysis for the Imperium MDNS. AR 2387-

2388, 2401-2404; 2420.

The following issue pertains to the assignment of error:

-

Issue 1. Whether an unrelated third potential marine ternumal project was



speculative und not “reasonably foresecable” such that the lead agencies
were not required to consider its impacts as part of the cumulative impacts
analyses for the Imperium and Westway proposals,
L.  STATEMENT OF CASE

The tollowing sections sct forth the factual and procedural

background regarding the projects and environmental review under SEPA,
A. The Westway and Imperium Proposals

Imperium and Westway currently operate bulk liquid storage
termunals on adjacent land leased by the Port of Grays Harbor at the Port’s
Terminal #1 adjacent 1o the Chehalis River” Imperium currently operates
a factlity for the production of biodiesel fuel from feedstock and storage ol
bulk liquids with similar fcatures, including 8 storage tanks, rail spurs and
related equipment.” Since 2007 when it first began operations at this
location, Imperium has been loading and unloading vessels and shipping
and receiving railcars continuously. alt without incident through careful
adherence 1o company policies and applicable government regulations.”
Westway currently operates a bulk methanol storage terminal that was

built and began operating in 2009.7 The facility includes four storage

TAR 279 AR 1632, AR 670
FAR 1600, AR 1632-33,

* AR 1690-91,

T AR 676,



tanks, tank rail spurs with loading/unloading lacilities and a concrete lined
containment structure, pipelines, pumps, vapor control equipment. (wo
oflice buildings, onc electrical room, and a warchouse building.®

In late 2012, both companics independently began pursuing plans
to expand their terminals. Imperium proposed to expand its existing bulk
liquid storage terminal to allow tor the receipt, storage. and shipment of
biofuels, fecdstocks tor biotuel production, gasoline, diesel, crude oil, and
other renewable fuels,” Imperium plans to renovate the existing rail
facility to accommodate the increased capacity of the business to
participate in the liquid fuel storage and transportation market." Westway
similarly proposed to expand its terminal to allow for expanded tank
storage and receipt of crude oil from rail, and outbound shipment by
vessel and/or barge.!

Westway and Imperium submitted Joint Aquatic Resources Permit
Applications ("JARPA™) with the City on Dec. 3, 2012 and February 13,
2013, respectively in which they requested that the City issue Shoreline

Substantial Development Permits (“SSDP™) for their expansion

S

T AR 1690,
AR 1697
AR 628

-6-



proposals.’

B. Permitting and Environmental Review of the Westway and
Imperium Proposals

SEPA requires a lead agency 1o complete environmental review ol
the development proposals. In this case, Ecology and the City agreed to
work as SEPA “Co-lcads,” jointly responsible for the environmental
review.” At the outsct of their review on each of the projects, the Co-
leads were responsible for issuing a threshold determination™ in which the
Co-leads indicate whether the projects will have “probable.” “significant”
adverse impicts.”s Therr threshold determination for each of the projects
was bused on information contained in the application, accompanying
SEPA checklists, and additional mformation requested from Westway. "

The Co-leads conducted ample consultations during their consideration of

AR 673-722: AR 277-88.
AR 759-62; AR 558 AR 007,

" The agency must base tts threshold deternination on whether a project will have
probable, significant adverse environmental impacts. RCW 43.21C.031, 033, I an
agency determines the projeet will resalt in “probable, significunt adverse impacts”™ the
agency issues g “determination of sigmiticance™ C*IDS™5 which triggers [urther
environmental review 1 the form of an envitonmental impact statement (CEIS™ WAC
197-11-310, =360, Conversely, fhan ageney determines that there will be no probable
stenrficant adverse impacts, the ageney issues o determination of nen-significance
(NS eompleting the enviranmental review process. WAC 197-11-34 As u third
option, the agency can 1ssue a motigated determination of non-signifivance ("MDNS™)
pursuant to which the ageney imposes nuitigating conditions that ensure the project will
not create any probable signilfcant adverse mpacts.

Sigmiticant” as used in SEPA means a reasonable hkelihood of more than a moderate

adverse impact on enviconmental quality.” WAC 197-11-794( 1), "Impacts™ are defined
as . the effects or consequences ol actions.” WAC 197-11-752,
" AR 065-66; AR 555,



the permuts, including interfacing with various other agencies,
stakeholders, and the public.'” The Ecology SEPA team also consulted
with other programs within Ecology to obtam internal feedback and
assistance on the SEPA review.'™

As aresult of their environmental review, the Co-leads issued each
of the individual projects a “mitigated determination ol non-significance,”
(“MDNS”) which concluded that the Imperium and Westway proposals
were not likely 1o have probable adverse environmental impacts if
mitigated consistent with the conditions listed in the MDNS." On May 2,
2013, the Co-leads 1ssued the final MDNS for Imperium’s proposal
pursuant to WAC 197-11-350(1)."

I 1ssuing the MDNS, the City and Ecelogy expressly evaluated
the potential aggregate impacts of the existing and proposed operation and
the cumulative impacts of both Westway's and Imperium’s proposed
expansions.®’ The co-lead agencics concluded that the proposals were not

a single course of action beeause they were not interdependent and each

AR 668-69; AR 6715 AR 535-61.

AR 558-59.

" AR 539,

MARS61, AR 227, Although this mvolves two separate NIDNSs, the SHB consolidated
the separate ol appeals

AR 501

8-



proposal could be implemented on its own.™ But the City and Ecology
nevertheless considered potential vessel and rail traffic impacts arising
from both proposals “because of the potential for indirect or cumulative
impacts resulting from the two proposals using the same transportation
pathways and constructed in a similar timeframe.™" On April 26, 2013,
the City issucd the SSDP for Westway’s proposed expansion.™ On June
14. 2013, the City 1ssued the SSDP for Imperium’s project.®
C. Evidence of the Potential for a Third Project

At the time Imperium applied for the permit, USD had begun to
explore the potential development of an independent third bulk liguids rail
terminal using a different terminal than Westway and Imperium at a
nearby site on property also owned by the Port of Grays Harbor. Unlike
Westway and Imperium, USD has no existing facilities at the site and was

A

contemplating the potential construction of an entirely new facility.™ In
fact, the 105 acre property is vacant, except for approximately 23 acres,

which is used by a fucility that stores and sorts logs and operates a wood

chipper.”’

o

=i

AR 559,
25 l-“,

AR Fol.
AR 1302



USD had not applied lor any permits to develop such a facility.™
Nor had USD submitted any documents 1o the City defining the scope of
its project.”™ Instead, evidence in the record indicates only that USD had
taken preliminary steps to further evaluate the feasibility ol'a project at the
site. Through its subsidiary Grays Harbor Rail Terminal,” USD entered
into an Access Agreement with the Port on September 11, 2012, allowing
it to complete a feasibility study by December 31,2012 The Access
Agreement explicitly stated that neither the Agreement nor the resulting
Feasibility Studies should be construed as an obligation or commitment on
either party to pursue a lease of the property.™ Additionally, the
Agreement plainly stated that the Port “is currently in discussions with
several third parties regarding inbound/outbound shipping facilities and

y

other terminallinglsic] and development projects for the Property™ and that
nothing in the agreement should prevent the Poert from continuing to

market or engage in the exchange ol information to third parties that are

interested in the third terminal property for a non-rail/marine crude oil

FAR D522

AR 562,

310t pleading, we use the term USD to reter 1o U.S. Development or its subsidiary.
Grays Harbor Rl Ternumal.

AR 1232,

AR 1237

-10-



terminal facility.”" Later, on March 12, 2013, after Westway and
Imperium had submitted applications and the co-lead agencies had begun
their review, USD stated in a briefing to the Port Commission that it had
“[plerformed due difigence to determine il {the] site 1s appropriate for {af
rail logistics facility.”™ Although USD did participate in a community
workshop in January 2013, the information in the record regarding USD’s
ideas for the site are preliminary and there ts no mdication of any
commitmenl (o actually construct a third terminal facility.®

In April 2013, the Port approved a Grant of Option to Lease to
USD." The lease option provides USD two years for more site and
project evaluation and permitting.” As the Port stated on its website in
July 2013 tafer the Co-leads had atready issued the MDNSs and permits
for the Imperium and Westway projects), the Tease will altow USD to
perform “further analysis and obtaining of permits...™

USD was not the first to take similar exploratory steps n the
potential development of a marine terminal facility at that location. In

fact, an entrely difterent company, RailAmerica, had recently considered

AR 1235,
AR 1291,
AR 1266-87.
AR 1317

a7 I

HAR 1297

-1-



the exuact site as a possible location tor development of a coal storage and
export facitity.™ Like USD, the RailAmerica coal project had an access
agreement with the Port and disclosed potential volumes of coal that the
facility could export; nonetheless, the RulAmerica project never came to
fruition and it abandoned the project.”

A fetter to the Viee President of USD’s subsidiary from the Encrgy
Facilitics Sighting and Evaluation Council ("EFSEC™) duted April 23,
2103, illustrates how indefinite USD’s plan was during the course ot the

' In the

environmental review of Imperium’s and Westway’s projects.”
fetter, EFSEC statf points out discrepancies between a USD drall letter,
sent in December 2012, and subsequent draft letters sent in February and
March of 2013.% The December letter deseribed a project designed to
receive between 164,000 and 174,000 barrels of crude oil per day.? As
indicated by the March letter, within the span of 4 months, USD’s
potential project capacity had drastically changed; in March, USD claimed
a potential project would have capacity to receive approximately 45,000

barrels a day.”

AR 1734-36.
Ml

AR 1342-43,
2 rd

Jd at 1542,
H I



Before issuing the MDNSs, the City and Ecology consulted with
the Port regarding how likely the USD project was to materialize. When
Ecology asked Port otficials whether they believed USD was committed to
the potential third terminal project, Port officials replied that the project

wits not eertain.

As a result of this consultation and the lack of any
permit application or other material signifying further commitment, the
Co-leads ultimately decided to exclude USD’s speculative and unshaped
proposal [rom their environmental review of Westway’s proposal,”
concluding the “project was still in a conceptual stage™.™

D. The Board's Review of the Westway and Imperium MDNSs

The Quinault Indian Nation ("QIN") and a collection of other

petitioners before the Board™ (collectively “Petitioners™) filed an appeal
challenging the City's decision to approve the SSDPs and issue the
MDNSs on a varicty of claims under SEPA and the Shoreline

Management Act.™ The partics filed cross-motions for summary

judgment on July 12, 2013, In their motion, Petitioners asked the Board to

AR 1322,
o
1.
AR 1522,

49 - . . - . o
Besides the Quinault Indian Naton, petitioning parties meluded: Friends of Grays

Harbor, Grays Harbor Audubon Society, Sierra Club, Surtiider Foundation, and Citizens

for a Clean Harbor.

AR 44.536.



rule that SEPA Co-leads errcd by failing to consider impacts from the
potential USD project along with their consideration of impacts from the
Westway and Imperium projects.”

On December 9, 2013, the Board issued the order that 1s the
subject of this appeal.’> While the Board found in tavor of the applicants
and Co-leads on several issues, with specific respect to the single 1ssue
that is the subject of this appeal, the Board concluded that the standard
applicable te the issue of cumulative impacts is whether a future project is
reasonably foresceable, and that the USD project was reasonably
foreseeable.” Because of this finding, the Board conciuded that issuance
of 'an MDNS under these circumstances was clearly erreneous and
awarded summary judgment on Issue AL 1.7

With respect to the determination that the USD project was
reasonably foreseeable, the Board relied on evidence that USD had
entered into an access agregment to conduct a feasibility study. completed
the study and sent 1t to the Port, and participated in community workshops

where they identified their potential project as one of three crude-by-rail

*TAR 1122-391.

* The Board's Order s meluded in the admimstrative record at AR 2379-421,

AR 2394-404. AR 2420-21. The Board also found that the SSDPs were invalid
because the NMDNSs conceluded there would not be probable significunt nnpacts to the
environment from mereases mn rail and vessel trattic preor wrreceipt of the Rail
Transportation Impact Analyses and Vessel Fransportiation Impact Analyses, AR 2411,
but this appeal 1s himtted 1o the Board’s Onding with respect to Tssue A 1L

AR 2404

14



proposals.”™ Morcover, in awarding summary judgment, the Board did not
permit a hearing, the opportunity to profier testimony or evidence on the
actual “teasibility™ of terminal construction on the site contemplated by
USD.

Two members of the Shorelines Hearings Board declined to agree
with the majority’s ruling on this issue and stated summary judgment was
not appropriate.™ The Partial Concurrence and Dissent highlighted the
Co-leads’ conclusion on the uneertain nature ot the USD project and
found that “[r]easonable minds have elearly reached differing opinions as
1o whether the U.S. Development project was reasonably {oresecable. and
lhercfo.rc should have been considered in evaluating the cumulative
impacts from the Westway and Imperium projects. This 15 especially true
given the deference owed to the SEPA-responsible officials’ decision
making, and the Board's clearly erroncous standard of review,”™

As o result ot the magority ruling on SEPA and cumulative
impacts, the Board reversed the City’s approval of the SSDPs and
remanded the matter back to the City for further SEPA analysis consistent

with the Board's opinion.™

AR 2351-32
AR 2372-74.
T AR 2373-74,
AR 2421,



E. Judicial Appeal

Imperium, QIN. and Friends of Grays Harbor each filed a Petition
tor Judicial Review of the Order in Thurston County Superior Court.” In
their appeals, Petitioners seck review of the Board’s decision on different
issues pertaining to the applicability of the Ocean Resources Management
Act and the need for project applicants to provide financial assurances
prior to permit issuance.

On February 20, 2014, the Board granted a Certificate of
Appcalability in response to Imperium’s request for certification finding
that “direct review by the Court ol Appeals avoids delay and factlitates the
goal to efticiently and expeditiously resolve these types of issues™ and
certifving these appeals for direct review.™ This court aceepted review on
June 11, 2014 and consolidated Imperium’s appeal with those of the
Petitioners.

IV,  ARGUMENT
A. Standard of Review and Deference

Imperium seeks review of the Board's Order under the

59 . . " - [, B -
T Quinauldt Tndian Naron v Hoguiam, No. 13-2-02307-5 (Thurston Co. Supertor CL),
Ioper i Tevnnnal Services, LLC v Shorelies Hearongs Bocrd, No o 14-2-00030-3,
® See QIN's Motion for Discretionary Review, February 13, 2014; Friends of Grays
Harbor's Mouon lor Discretionary Review, March 18, 2014, Imperium is a respondent
with respect to those 1ssues and intends o file a respoense brief,

" See Imperiunt’s Notwee of Diseretionary Review to Court of Appeals Division 11,
February 26, 2014,

-16-



Administrative Procedure Act ("APA™). RCW Chapter 34.05. Pursuant to
the APA. this Court reviews the decision solely on the record before the
Board at the time of the motion for summary judgment.”

[Imperium chatlenges the Board's failure to consider all of the lacts
presented on this issue, its application of the relevant facts to the law and
its legal conclusions. The APA establishes the stundard of review for
appeals of orders in adjudicative proceedings that correspond with these
various grounds for review.” However, because this case involves an
appeal of an agency order on summary judgment, the Court must “overlay
the APA standard of review with the summary judgment standard.™
Thus, while a court typically reviews challenges to an agency's factual
conclusions pursuant to the “substantia] evidence™ standard in RCW
34.05.570(¢), in the context o a review of an agencey’s Order on summary
judgment, the Court must “view the faets in the record in the light most
favorable to the nonmoving party™ and must “evaluate the facts in the

record de movo.™ Any factual findings 1 an agency order on summary

MRCW 3405 558; RAP 9.12: Barchelder v Cin of Scatite, 7T Wil App. 134, 158, 894
P.2d 25, 28 (1995); Fush Fod'n o Staie Emps . Counci 28 v Oftice of Fin Mg 121
Wn.Zd 152,165, 840 P 2d 1201, 1206 (1993),

" See ROW 34,05 570(3)

M Shawnr Cory v Shagir Hift Recvelnre, Ine 162 Wi App 308,318, 253 P.3d 1135,
PHO 20T 1) (oo berzon Nortineess, eeov Bash Lp't See Depr, 164 Win2d B0y,
916, 194 P.3d 235, 260 (2008)).

" rd

-17-



judgment are “superfluous and have no consequence on appeal.™ Under
the APA. in reviews of the ageney’s interpretation of the law in an order
of summary judgment, the court reviews “the law in light of the error of
law standard,” pursuant to which the Court reviews the SHB's legal
conclusions de novo.”” Pursuant 1o this standard, a decision is clearly
erroncous when the court 1s “left with the definite and firm conviction that
a mistake has been committed.™*

Additionally, because this appeal involves review of the
Department of Ecology s threshold determination, the Court must give
deference to Ecology’s determination, even when that decision has been
overturned by an intervening administrative adjudicative body. While the
APA often gives deference to the agency Order on review (in this case,
that of the SHB), m the instance in which the agency order is an order on

appeal ol an Leology SEPA determination, the Courts give deference to

* Skinmnung v. Boxer, 119 WL App. 748, 733, 82 P.3d 707, 711, review demed, 152
Wn.2d 1016, 101 P.3d 108 (2004); See afso Lewds v Keissed, 10T Wil App, 178, 2 P3d
486 (2001) (on appeal of a summary judgment, a trnal court's findings are supertlucus and
the appellate court need not consider them. This mcludes the finding that there is no
material issue of fact),

fTRCW 34.05.570(3)(d); Skagir Cntv v Skage Hill Reeveling, Inc., 162 Wi, App. 308,
318,253 P 3d 1135, 1140 (208 D) (eiting Ferizon Northwest, Inc. v Wash Emp't Sec
Depi, 164 Wi 2d 909, 016, 194 1234 255, 260 (2008)

B Congar M, dssocs. v, Kigg Coune, 111 Wn,2d 742, 747, 765 P.2d 204, 267 (quoting
Polvgon Corpo v Cuv o Seaitfe, 90 Win2d 59,69, 578 P.2d 1309, 1315 (1978)), Lealogy
v Public Unfiny Dise No, D ordefferson Counne 121 WiL2d 179, 849 P.53d 646 (1993)
aft’d subly nom Public Undiny Dist Noo [ of Jefferson Corvove Washington Dep't of
Feology, 511 US. 700, 114 S, C 1900 (1994)
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Ecology’s determination, not that of the Board.” This is in line with the
more general principal that Court’s give deference (o an agency’s
interpretation of a statute where the statute falls within the agency's area
of'expertise.™ Because Ecology has been “charged with the rule-making
powers o implement and interpret SEPA,™ and 1s responsible lor adopting
chapter 197-11 WAC, the Court should give deierence to Ecology’s
underlying determination that was the subject of the appeal belore the
Board.”

B. SEFPA Did Not Require the Co-lead Agencies to Consider the
Potential for a USD Project in the Cumulative Impacts
Analysis
SEPA requires that agencies review actions for “probable

significant adverse impacts.” RCW 43.21C.031(1). Included among the

impacts that the agency must review are “dircet. indirect, and cumulative™

M Public Utiday Dist Noo 1o Clark iy v Pollunion Comtrel Hearings Bd | 137 W,
App. 150, 137,151 P.3d 1067, 1070 (2007) (In an APA appeal of a decision of the
Pollution Coritrol Hearings Board, Court gives Ecology s underlymyg SEPA
determination deference because Ecology is “charged with the rule-making powers o
implement and interpret SEPA 70

Ml See also Quadran v, Stare Groweh Mgt Hearings Bel., 154 Wn.2d 224, 110 P3d
V32020088 Port of Scartle v PCHB, 15T W2 S68, 90 PAJ 6539(2004); ARCO
Products Co. v Washingion Und & Transp Comi'n, 125 Wn2d 805, 888 P.2d 728
{1993,

T pub. Und Dist. No Fof Clark ey L 137 Wi App. at 157, See also RCW

43, 21C.000; T A Wotehiers v Stare, Dep't of Ecology, 179 Wn2d 919, 926, 319 P.3d
23, 27420040 Norweay Hill Pres. & Pros Asva'ny King County Council, 87 Wnl2d 267,
275,332 P 2d 674 (1976) (recogmzing that the “clearly erroncous” standard of review
will allow a feviewing court 1o give substantial werght to the ageney determimation as
requited by RCW 43.21C.090).
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impacts.”” In interpreting the obligation to assess cumulative impacts, the
Board concluded that “agencies are required to consider the etfects of'a
proposal’s probable impacts combined with the cumulative impacts from
other proposals.”

In this case, Ecology and the City specifically analyzed the
cumulative impacts ol the Imperium and Westway proposals. but the
Board concluded that the analysis was deficient because it also did not
include the impacts from the potential for a USD terminal project. As
indicated in further detail below, the Board erred in concluding that a
potential USD project was reasonably foresecable such that it should be
included in o cumulative impacts analysis. While USD was clearly in the
process of eaploring the feasibility of pursuing development ol an
additional cil terminal at Grays Harbor. the prospects for that project
remained purely speculative and subject to change during Imperium’s and
Westway’s environmental review. Accordingly, under SEPA or NEPA,
review of “cumulative impacts,” including consideration of “reasonably
foresceable future actions,” did not require consideration of a potential

third terminal by USD.

TWAC 197-11-060¢4(e). The SEPA retlations do not define the term “cumudative
impaets.”

AR 2396,
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1. The Potential for a USD Project Was a Speculative
Future Action and Not Reasonably Foreseeable

Because SEPA does not define “cumulative impacts™ or provide a
clear standard tor the manner in which agencies are required to review
them, the Board relied on the definition of cumulative impacts in the
National Environmental Policy Act ("NEPA™) and in associated case law
to conclude that cumulative impacts analyses must analyze “reasonably
toreseeable™ project proposals. As a corollary to the reasonably
foresecable standard, courts have made clear that agencies need only
consider cumulative impacts where those impacts are known, not
specutative.” This stems from the fundamental premise that SEPA only
requires analysis of impacts that are “probable.™ An impact is only

“probable™ il'it 1s “reasonably likely to occur.” as opposed to “merely

M See. e g, Chenevy Cuy of Mownduke Terrace, 87 Wn.2d 338, 346, 552 P.2d 184, 189
(19767 tevaluation of cumulative impaets from speculative future development not
required where proposed read was necessary o meet current ralfic needs); SEAPC v
Commack 1 Orehards, 49 WniApp 609, 614, 744 P 2d 1101 (1987), Gebbers v
Okanogen Ciiy Puablic Unding Dise Neo 0L Wi App 371, 386-87, 183 P.3d 324,
331-332 (2008 (in evaluating new proposed electrical transmission hine, PUD was not
required 1o consider rebwilding of existing transimission line when such possibility 1s only
hypoethetical and speculative)  Sce wlse Tugeel! v Kittitas Counte, W0 Wi App. 1L 12,
951 P.2d 272, 278 (1997} {evaluation of anticipated development following rezone
speculative because “there are no specific plans to review and the impacts therefore are
unhnown™).

TPRCW 43.21C.031(2) (*An environmental impact statement is required to analyze only
those prebable adverse environmental impacts swhich are significant.”y, RCW

43.21C 110{1 ) (providing that “statements are required to analvze only reasonable
alternatives and probable adverse environmental nmpacts wlieh are significant™); WAC
197-11-060(4 3 a) (stating that enviconmental impacts are lunited to those “that are likely,
not merely speculative™)



hav|ing] a possibiiity of vccurring, but [being] remote or speculative.”™™

Thus, when considering the impacts ol one proposal cumulatively with
those ol other proposals, 1t 1s unnecessary to conduct @ cumulative impact
analysis of speculative future actions.”

Acvcordingly, Courts have concluded that actions that are still being
planned or are only contemplated are speculative such that ugencies need
not consider them in a cumulative impacts analysis.™ Where a proposal’s

future is uncertain, its premature evaluation in a cumulative impact

MAWAC 107-11-782. Sve alse Cin of Des Moines v Puget Sownd Reg'l Counedd, 98
WiLApp. 23,41, TUR Wi App. 836, 854,988 P.2d 27, 37 (1999) (LIS regarding propusal
1o hunld turd runway at Sea Tac did not need 1o go beyond year 2010 because a detasled
analysis of the vears beyond 2011 would be extremely speculative), roviesw denied 140
Wn2d 1027, 100 P34 403 (2000); Sun Juun County v Dep't of Natiral Res , 28 Wn.App.
796, 802, 626 P.2d 995 i DNS regarding proposed boat destination site was not clearly
erroneous even though possitvility of future expansion), revien dunicd, 95 Wn 2d 1029
(1981}, Menror v Kusap Counn, 22 Wn App, 285, 290, 388 P.2d 1220, 1230

(19783 (IS or a preposed beach-front hotel did not need o address the prospects of
hotel users trespassing upen residunt properties because thus eltect was remote and
speculative),

T See e g, WAC 197-11-06004), 40 C.F R § 1308.7, See alser Jusies v Nat'l Marine
Fisheries Sorc, 740 F3d 989, 1001 (9th Cur, 201033, Chonev v Criy of Mownilake
Terrdce. 87 Wit 2d 338, 3406, 332 1 2d 184, 19U (1076), Gerbers v, Okanogan Chiy
Public Untlivy Dase No o 1, T4 Wo, App. 371, 386, 183 P.3A 324, 331 (2008); Boclm v
Coury of Vaneouver, 11T WL App. THL 720, 47 P3d 134, 142 (2002), SEAPC v
Cemmack H Ovchords, 49 Wi App. 609, 6014, 744 P.2d 1011, 1105 {1987,

" See Bl Proc Info Cir v LS, Forest Serv, 451 F.3d 1005, 1014 (9" Cir 2003,
Jones, TH F 3d at 1001 N Caroline Alliance jor Transp Reform, Ing v, US Dep'tof
Treonp . 713 F Supp 2d 491, 326 (MLDN CL2010) (Oindmyg project that hadn’t
materiahized “beyond the prelmimary incubaion stage™ not “sutticiently likely to

oceur Uy Crev ap Shorcacres v Wogerwerdh, 332 FoSupp 24 992, 1007 (5 DL Tex. 2004
t1inding future canal-decpening project to be speculative despite the fuct that current
project was designed to acconymodate and contemplated the future project Mot
suggestion that long-range projections mahke canal deepening hikely did not overshadow
the fact that there was no plan or proposal for the Tuture project ), 7, 420 F 3d 440 (5th
Cir 2003



analysis would be speculative.™ Courts have also concluded that potential
future actions are speculative because they have not been adequately
studied in a manner that facilitates review ol potential future projects.™
For example, InJones v. Nat't Marine Fisheries Serv., 741 F.3d
989 (9th Cir. 2013}, the court ultimately found that a reviewing agency
was not required to consider the cumulative impacts from expanded
mining development because the proposed development was still
speculative.” Although a compuny cxplicitly planned to widen the scope
of its mining operations, the court found the majority of the plans had not
been reduced to specitic proposals and, as such, were speculative.™
Pointing to the fact that the company had only made “general statements™
regarding the proposal as well as the significant logistical hurdles the

company would lace in further development of the mines, the court stated

™ Jones, 741 F.3d at 1000-1001; Theodore Roosevelt Conservation Iship v Salazar,
616 F.3d 497, 513(D.C. Cir 2010 impacts fiom newly proposed private dilling
projects not reasonably foresecable in light of wide fuctuatiens m seale and scope
throughout the environmental review process for the subject private drilling poject)y M,
Caroling Allwance for Transp, Reform, Ine , 713 Fo Supp 2d at 326 (Hinding no duty o
consider potential praject when project still “contingent™ on funding)

M Jones v Nat'l Maring Fisheres Sermv, 741 F3d 989 (9th Cir. 2013); Wuierworth, 332
F. Supp at 1007 (agreemg with Corp’s statement that “{b|ecause the [potential project]
has not heen proposed, much less studied, it is entitely speculative.... [therefore| NEPA
does not require the Corps to address this issue. ™ aff'd 420 F.3d 440 (5th Cir. 2005y
Emvil Prot Info Cir, 431 F3d at 1014 (finding ageneyv’s decision to omit effects of
potential project from cumulative impacts analysis not arbitrary and capricious when
spectlics of the units (stze and treatment preseription) had not yet been identitied” and
parameters of the project unknown at the time of environmental assessment ).

' Jones. 741 F3d at 1001

L an 1000,



“[i]t was thus unclear whether [the company| will pursue mining these
sites at all.”™ The court also emphasized that no reliable study or
projection had been completed analyzing future projects, thereby
distinguishing rom other cases in which courts had concluded that
projects withl sutficient prior environmental analysis should be considered
in a cumulative impacts analysis.™

Indeed, federal courts of appeal in other circuits, including one
case that analyzed an analogous marine terminal development project.
have required significantly more progress through the permitting process
and environmental analysis betore o potential project need be considered
n a cumulative impacts analysis. In Gulf Restoration Network v. ULS.
Dep't of Transp., 452 F.3d 362 (5th Cir. 2006), an agency reviewing a
proposal to operate a deepwater port to receive, store, process, and transter
liquid natural gas did not consider three similar potential future projects in
a cumulative impacts analysis because they were too speculative for
consideration,® Although proponents for each of the three excluded
projects had already submutted apphcations that included the specific
proposcd location and capacity ol cach deepwater port, the type and

design ot all components and storage facilitics. a detailed description of

I at 1001,
M
& Gulf Restoranon Nenvork, 432 F3d at 366-67.



cach phase ol construction (including anticipated dates of completion), the
capacity of proposed storage facilities and pipelines, and a host of other
information, the court rejected the argument that the details included in the
applications gave the agency ample information to evaluate the efiects of
the projects.™ In the analysis, the agency included projects that had
progressed to the stage of an available dratt E1S upon which the
cumulative impacts analysis could be based.™ In excluding the three
proposals the court recognized that high demand for natural gas and
marine export terminals increased the possibiling that the ports would be
built and recognized that the companies that had filed applications
certainly had the resources to build the ports. However, the Court

.

concluded that the agency “was entitled to conclude that the occurrence of
any onc of @ number of contingencies could cause the plans to build the

ports to be cancelled or drastically altered.™ The court found the agency

acted within its discretion when it included only projects for which draft

I al369: Id at 369 n. 10.

Tl at 368-309 (The ageney ineluded m the analysis two proposals Tor which =an
approved public Draft NEPA document [was| avatlable tor review at the time of the Draft
EIS for Gulf Landing.”™).

S I at 3700 See also Awport hupact Relief v, Wykle, 192 F.3d 197,206 (1st Cir. 1999)
{concluding thut an airport expanston wis not 1easonably foresceable because it was
“contingent on several events thal may or may not eceur over an eight-year span™
including “the acquisition of permits, the arrangement ol funding, the drafting of
expansion plans, and other contingeneies that must oceur before even the trilateral land
exchange can oceur, These contingencies render any pusstbility of airport expansion
speculative and,. . neither mmument not inevitable.™)



EISs were available and ultimately held that the agency had not abused its
discretion or acted arbitrarily or capriciously in concluding that the three
ports were not “reasonably foreseeable future actions.”™

The co-lead agencies in this case had significantly less information
about USD’s project than the three projects which were properly excluded
in the cumulative impacts analysis in Gulf Restoration Network such that
the USD project was much less certain and more subject to change. The
cvidence in the record of USD’s actions merely demonstrates a company
exploring the practicability and feasibility of undertaking a major project
with significant hurdles and other issues to address that could, at the very
least, result in project revisions. Although USD’s access agreement and
feasibility study indicate that USD was considering pursuing constructing
a third bulk liquid storage terminal, none of the evidence points to any
commitment to pursue a project ol a particular scope. Similarly, no
reliable study or projection indicating the likelihood of future development
had been performed relative to USDs potential project. Based on the
record betore the Board, the Co-leads did not know ¢nough about USD's

project to make discussion of its impacts meaningful, as demonstrated by

Y Guif Restoration Neowork, 352 F3d at 371044 w3700, 15 See also Theadore
Ruusevelt Conservatton Plsiup v Saluzar, 616 F.3d 497 (D.C Cie 2010) (affirnung
agency decision 1o exclude two projects trom a cumulative impacts analysis that had filed
proposils with an agency and had intiated environmental review, but were in the early
stages of review)



both the declarations of Brian Shay and Diane Butorac and the speculative
nature of the project itself (and thus its impacts).™ Requiring SEPA Co-
leads to consider USD s possible project mandates consideration ol a
comparably speculative project.

2. The Mere Existence of Basic Parameters for a Potential

Project Does Not Render a Project *Reasonably
Foreseeable.”

The Board appears to reach its decision that a potential USD
project was reasonably foreseeable because basic and preliminary
information about the potential USD proposal became available during the
course of Westway and Imperium’s environmental review in the form of
basic capacity numbers and project parameters included in USD’s mital
leasibility study and early communications with the Port. The case law
does not support the Board’s reasoning that this preliminary and basic
information renders a project reasonably foreseeable.” As explaimed
above, a meaningtul level of commitment to proceed with a defined
project is required before a proposal must be considered m a cumulative
impacts analysis.

In reaching the conclusion that availability of basic project
information is suflicient to render a project “reasonably foresceable,” the

incorrectly Board rehied on Emvel Prot info Crr v, U.S Forest Serv, 451

i

AR Sol-020 AR 1522,



F.3d 1005 (91h Cir. 2006).”" This case does not support the Board's
decision. Contrary to the Bourd’s conclusion, the court in that case did not
conclude that a secondary project became reasonably foresecable when
“enough was. . known to permit a general discussion of eftects.”™ In fact,
the court in that case found that even though the secondary project had
been proposed before the publication of the environmental assessment, 1t
was not arbitrary and capricious for the agency to omit the project from its
cumulative analysis because the parameters of the project were unknown.”
The lead agency, expressly aware of another similar project contemplated
within the same vicinity, properly concluded that the project swas not
clearly developed enough to consider their cumulative impacts in relation
to the subject proposal.” Thus, the case upen which the Board relies
actually supports the decision of the co-lead agencies in this case, to
exclude USD from the analysis because they had only early plans and
project intormation.”

More generally, under the Boards strained reasoning, any potential
project that has utilized preliminary estimates relating to the size of the

project would satisty the “rcasonably foreseeable™ ¢riteria, merely because

AR 2404

2t

B Envet Prot Info Creov US Forese Serv, 451 F.3d 1005, 1014 (9th Cir 20061,
I at 114415

AR 1522



of availability of basic parameters that could change or evolve as the
proposal becomes better defined. However. this 1s not the standard under
NEPA or SEPA casc law.™ The casc law requires some more definite
commitment to proceed precisely because there is a significant potential
for a project at an carly planning stage to change in scope and, potentiatly,
to even go away cntirely.”” USD’s proposal was dramatically changing in
scope as the company explored project feasibility during the course of
Imperium’s environmental review, as they reduced their projected
capacity to less than a third of the original propesal.”™ Similarly, the
history of other potential projects at the proposed USD site reiterates the
uncerlainty of proposals at the exploratory stage. The prior plans of
another company that had similarly explored teasibility ot a coal export
terminal before abandoning the project demeonstrates why the commitment

to pursue a project is required before a project is deemed reasonably

w0 Gulf Rostoranon Nepwork, 452 1 34 302; See abso N Careling Allhance for Transp
Retornn, Ine v, US Dep't of Transp., 713 F. Supp 2d 491 {(M.D.N.C. 2010) (Court helds
that although a lughway project with discrete parameters had been identified, it was not a
reasonably Torgseeable action as it had no identified source of funding); Warervortfy, 332
F. Supp. 2d at [006-08 (r¢jecting arguments that deepening of a ship canal is “reasonably
foreseeable™ dospite knowledge of potential future project’s scupe), aff'd, 420 F.3d 440
(5th Cir. 2005),

u7

Gulf Restorvation Nenvork, 352 F.3d at 370 (the Seeretary was entitled te conclude that
the vecurrence ol any one ol a number of contingencies could cause the plans to butld the
ports w be cancelled or drastically altered ™) Awporr Impact Relief v Wykle, 192 1F.3d
197 (18t Cur, [1999) (*These contingeneies render any possibility ot arrport expansion
speculative and, ... neither immment nor mevitable. ™) Town of Cave Creek v a4, 323

F 3d 320,331, 355 US. App. D.CL 420, 431 (D.C.Cir. 2003) (projection of noise effects

5 wvears out oo speculative because technology allecting noise could change impacts)
AR 1542-43.
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foreseeable.™ It is precisely because of this uncertainty that NEPA and
SEPA case law do not require evaluation ol projects that could,
cventually, disappear or change in scope. The case law does not require a
lcad agency 1o consider these kinds of naseent plans in a cumulative
impacts proposal precisely because they may change over time. Indeed, if
the Court aflirms the Board's standard, applicants like Westway and
Imperium are forced to evaluate the impacts from another competing
project that may never come to truition, incur the added expense, and
potentially be foreed to lace their share of added mitigation based on
cumulative impacts that do not ever occeur.

Finally, it bears emphasizing that speculative projects like the USD
proposal do not escape environmental review it or when they ultimately
commil to proceeding in a more defined stage. As observed by the United
States Supreme Court, “should contemplated actions later reach the stage
ol actual proposals, impact statements on them will take into account the
ctlect of their approval upon the existing environment: and the condition
of that environment presumably will reflect carlier proposed actions and
ERRENH]

their effects. From a policy standpoint, the Board’s position that

" AR 1734-36. The Bouard did not address these specilic facts m its Order.

WK eppe v Sterra Club, 427 U8, 390, 4100, 20,96 5,CL 271X (1976). See also
Odenee vo New ' marne Fisherios Serv 765 TLoSupp, 2d 12770 1287 (0. Or. 2011 (eourt
did not require inclusion of eiher potentiad mining sttes within leasehold held by same
company in cumulative impacts assessment because those other sites had not yot



speculative, preliminary plans must be inctuded in a cumulative impacts
analysis ]cadsl to unnecessary costs and effort spent evaluating nascent
proposals that are still subject to change and may not even come to
fruition. Although a potential USD project may eventually materiahize
that might be consistent with the figures and capacity discussed in carly
plannmg malterials, that is not the standard for inclusion in g cumulative
impacts analysis. Some more conerete level of commitment is required
and the Cowrt should therefore find that at threshold determination stage
the USD project was still speculative and thus, not reasonably foresecable.
V. CONCLUSION

For the foregoing reasons, Imperium requests that the Court
reverse the Board’s deaision on issue A1, below, and rule that the lead
agencics were not required to consider the potential for a USD project in
their cumulative impacts analysis.
1
i
1

/!

developed a meumngiul proposal and were financially mdependent frem the proposed
ming).
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